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SARA B. THOMAS
State Appellate Public Defender
I.S.B. #5867
REED P. ANDERSON
Deputy State Appellate Public Defender
I.S.B. #9307
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
DAVID ROBERT KIRBY, JR.,
)
)
Defendant-Appellant.
)
___________________________)

NO. 42752
ADA COUNTY NO. CR 2014-4327
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
David Robert Kirby, Jr. pleaded guilty to one count of domestic violence. The
district court imposed a sentence of eight years, with three years fixed, but retained
jurisdiction so that Mr. Kirby could participate in a Rider program. Subsequently, the
district court relinquished its jurisdiction and executed the underlying sentence.
Mr. Kirby asserts that the district court abused its discretion by imposing an excessive
sentence.
Statement of the Facts & Course of Proceedings
On March 27th, 2014, Garden City Police received a report of domestic violence
in the parking lot of a McDonald’s restaurant. (Presentence Report (hereinafter, PSI),
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p.23.)1 The victim, Nichole Phillips, said she had been in a relationship with Mr. Kirby
since October of 2013.

(PSI, p.23.)

She said that a week prior to this incident,

Mr. Kirby had prevented her from leaving their bedroom by strangling her and punching
her. (PSI, p.23.) On the date in question, she said that Mr. Kirby had “pinned” her in
the car and would not let her leave. (PSI, p.23.) She said that Mr. Kirby “squeezed her
sides and held her in the car by her jacket.” (PSI, p.23.) Witnesses reported seeing the
couple fighting in the parking lot and said that “the male and female were equally
aggressive but the male escalated the violence.” (PSI, p.23.) Dispatch informed the
officers that Mr. Kirby had two outstanding warrants, and he was arrested. (PSI, p.23.)
After he was handcuffed, the officers said that Mr. Kirby resisted getting into the patrol
car. (PSI, p.23.)
Mr. Kirby was initially charged with three counts of attempted strangulation, two
counts of domestic violence, and one count of resisting or obstructing officers.
(R., pp.46-48.) Pursuant to a plea agreement, Mr. Kirby agreed to plead guilty to one
count of domestic violence. (Tr. 6/6/14, p.5, L.20 – p.6, L.2.) In exchange, the State
agreed to dismiss the other counts, limit its sentencing recommendation to ten years,
with three years fixed, and recommend that the district court retain jurisdiction so that
Mr. Kirby could participate in a Rider program.

(Tr. 6/6/14, p.6, Ls.2-5.)

At the

sentencing hearing, Mr. Kirby’s counsel requested that the district court consider placing
Mr. Kirby on probation. (Tr. 7/25/14, p. 13, Ls.10-13.) The State recommended that the
district court impose a sentence of ten years, with three years fixed, but retain
jurisdiction. (Tr. 7/25/14, p.7, L.25 – p.8, L.3.) The district court imposed a sentence of
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All references to the PSI refer to the 192-page electronic document.
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eight years, with three years fixed, but retained jurisdiction.

(R., pp.67-69.)

Subsequently, the district court relinquished its jurisdiction and executed the previously
imposed sentence. (R., pp.74-75.) Mr. Kirby filed a Notice of Appeal that was timely
from the district court’s order declining and relinquishing jurisdiction. (R., pp.77-78.)
ISSUE
Did the district court abuse its discretion when it imposed a sentence of eight years, with
three years fixed, following Mr. Kirby’s plea of guilty to domestic battery?
ARGUMENT
The District Court Abused Its Discretion When It Imposed A Sentence Of Eight Years,
With Three Years Fixed, Following Mr. Kirby’s Plea Of Guilty To Domestic Violence
Based on the facts of this case, Mr. Kirby’s sentence of eight years, with three
years fixed, is excessive because it is not necessary to achieve the goals of sentencing.
When there is a claim that the sentencing court imposed an excessive sentence, the
appellate court will conduct an independent examination of the record giving
consideration to the nature of the offense, the character of the offender, and the
protection of the public interest. See State v. Reinke, 103 Idaho 771 (Ct. App. 1982).
Independent appellate sentencing examinations are based on an abuse of
discretion standard. State v. Burdett, 134 Idaho 271, 276 (Ct. App. 2000). When a
sentence is unreasonable based on the facts of the case, it is an abuse of discretion.
State v. Nice, 103 Idaho 89, 90 (1982).

Unless it appears that confinement was

necessary “to accomplish the primary objective of protecting society and to achieve any
or all of the related goals of deterrence, rehabilitation or retribution applicable to a given
case,” a sentence is unreasonable. State v. Toohill, 103 Idaho 565, 568 (Ct. App.
1982). Accordingly, if the sentence is excessive, “under any reasonable view of the
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facts,” because it is not necessary to achieve these goals, it is unreasonable and
therefore an abuse of discretion. Id.
There are several mitigating factors that illustrate why Mr. Kirby’s sentence is
excessive under any reasonable view of the facts. First, this was Mr. Kirby’s first felony
conviction. (PSI, pp.5-9.) This is a long-recognized mitigating factor. See e.g. State v.
Nice, 103 Idaho 89, 91 (1982) (reducing sentence where present conviction “was the
defendant’s first felony with no prior history of any sexual violations”).
Additionally, Mr. Kirby expressed remorse in his statements to the district court
and in the PSI. At the sentencing hearing, he said, “I just wanted to say I was sorry for
everything, you know, to myself, to you guys, wasting your guy’s time, to the victim, to
everybody.” (Tr. 7/25/14, p.14, Ls.17-20.) In his statement to the district court for the
PSI, he said, “Sorry for my crime and for wating (sic) your time. I will do better to prove
myself to the State of Idaho, myself and my family.”

(PSI, p.39.)

A defendant’s

expressions of remorse are also considered as mitigating information. State v. Alberts,
121 Idaho 204, 209 (Ct. App. 1991).
Mr. Kirby also accepted responsibility for this crime. He said, “I understand that
the things that I did, I have to pay for a lot of it. A lot of it was wrong, I shouldn’t have
done it, including doing drugs and putting my hands on the victim.” (Tr. 7/25/14, p.13,
L.24 – p.14, L.3.) He went on to say that, “I was wrong in all kinds of ways, and I should
never have been that way to her.” (Tr. 7/25/14, p.14, Ls.8-9.) Idaho courts recognize a
defendant’s acceptance of responsibility as mitigating information. State v. Shideler,
103 Idaho 593, 594 (1982).
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Mr. Kirby also had severe problems with substance abuse. In fact, the GAIN-I
Recommendation and Referral Summary prepared prior to sentencing indicated that
Mr. Kirby struggled with alcohol abuse, amphetamine dependence, and cannabis
abuse.

(PSI, p.98.)

Mr. Kirby also admitted that he was under the influence of

methamphetamine when he committed this offense.

(PSI, p.25.)

Problems with

substance abuse and the ingestion of drugs or alcohol, resulting in impaired capacity to
appreciate the criminality of conduct, can be mitigating circumstances. See State v.
Osborn, 102 Idaho 405, 414 n.5 (1981).
Finally, a defendant’s youth should also be considered as a mitigating factor.
State v. Caudill, 109 Idaho 222, 224 (1985). Mr. Kirby was only 22 years old when he
committed this offense. (PSI, p.1.) Additionally, his statements to the district court
reveal that, despite his youth, this offense was a wake-up call for him. He said, “[A]t this
point in time, I’m tired of failing and tired of doing things the wrong way. I just keep
doing everything wrong.” (Tr. 7/25/14, p.15, Ls.3-6.) He also said that he had “never
tried actually completing something and doing good,” and that he was “just tired of
failing.” (Tr. 7/25/14, p.15, Ls.9-11.)
Given all the mitigating information here, Mr. Kirby’s sentence was excessive
because it was not necessary to achieve the goals of sentencing outlined in Toohill. A
shorter fixed sentence would still serve as a significant deterrent and would ensure that
there was significant retribution for the crime. Further, a shorter sentence would provide
protection for society as any danger Mr. Kirby poses seems tied to his substance abuse.
Therefore, Mr. Kirby simply needs treatment, which could certainly be accomplished in
less than three years. Once he gets that treatment, he would have the opportunity on
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parole to rebuild his life and become a productive member of society. Given the facts of
this case, Mr. Kirby’s extended sentence was not necessary and was therefore
unreasonable and an abuse of discretion.
CONCLUSION
Mr. Kirby respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court
for a new sentencing hearing.
DATED this 28th day of October, 2015.

_________/s/________________
REED P. ANDERSON
Deputy State Appellate Public Defender
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